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^ 7fto TitH, 5p57m a ig Hsi sn^ 7yen?T 

*?T TO f ) sm TT^qfw *1 Tif^T % 31^^ 103 % ^ (1) % 3 i#t ?ft <Ih^ i <7 
5#, 71^ (#* 7T*IT) (1^ |?1% JR^wl *?T TO 7>t 3lfTOi^ ftTOI 

% Tiro P?7 331^ 71(173 12 7?, 2007 T?! 71^1*1 ^R^fT 7>1 Tf 

3(t^- TTsfl % m TOH tor ^ f* (1 ^Fto M toiTPT, toz 

'TTOW 3TOTOI3 # 3TOTO %7«T^lto*l«ft3(lT7?f Slfilto 3TOW 

% 77 (f Iiito to to % 7TOr[ to 12 toTT, 1997 to Tito to to l faK totIto, 
'3TOR T^nsstto toiTO. 7?Tm^r, sifttoit *1 toito tor to w i 77 to tt ftto 
■TO to ^ aiKTiTO/yrto % 77 ^ to to to 

to toU ^ m TOH tor 11* Tito 1989 ^ to ^ •sflr ^ 3to 

'toto to: .fto tt tito totjr to tom to toto to tiw to 77 mr to to !■ 


4802 GI/2007 
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sftr m- TITIRMT ^ ^ 102 % ife (1) % 3«rate (^) % 

3ifT*f?T 3IRII ^ sftr ^ si«M'( Pti^oi a'i'io 

3^tT Tl^;qfiT sm TlftWR % 103 % ^ (2) % 3I#T ?n^ 18 2007 % 

»l<jr Mtr SRT % 31^^ 102 % ^ (1) % TOfe' («R) % arfN 

(^ wn) ?Fr 31% ^ ^ aifiwto pR^Fit % ^ % INHr asraln ^ 

aftr Pi«iw sfrah % 3iy ^ ^ aiPwftRT 3pr m M 

3IBfv % WSiWT ?I?«rS % 3?jl?T-%i, 2004 % ^ WVROI % gjfJlR TWI 

% MtB iji ^ ^ aifrr ^ ^ 

m iBi% 3?ivfFraR, 1951 % *n>i-6 % tiw qfefT 

329(11) % 39%tif % »q¥nT WsgfT ^ >1? 1R> ^#tR q i fa^ il SRI 1% BSWr ’R RRcH t; 

aftr 1%#3H airatiT % jif m (^39m sri) ’ft ^ % tiRpft ^ aiftwftiR ftRM ^ 
^RH, 3l?t RR RRRT RRR RR^ft ’jftsRft RF%t Rit WRRt ^ ^R%R> ift RRI ft 3%^ ^IFT RR 

3RRr RftR RRRB rIr RRT Rft RR^ R^RR WRRT ^ ft, RF ftRftRT RH RRcR 

F^% % RRR, Rift RilF ftRftRT 3RRR ^ *ft ft fft R% R^RR % 3T5^ 103 % ’SF (I) % 
iR*RRFJRR (le^ ft) RRR RRIRT Rftl RT RRRT, alR $RfH(< Rli^ R<R% RRI R^ ft; 

3R;, 3R, ft, Rf^ ftftlfftF Rl^, RRR Rft R^JR^T, RF aftftfRRlftR RRcft ft Ift? ^ 
dRriryd RirR+l tHrRR % 3R^ 103 ft> ^ III ft) awiW rlcsn^ 2f»ra ^ I 


4 4ctUR , 2007 RRR Rft TP^RfR 

[R)I. R. ^.-11026(11 )/2007-1rRIR 1 II ] 
RRR fRF, R^RR R^R iRRlftt RRRRlf 
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[^tjR ^ 3g5d5? 103(2) ^ 31^ Ti^tifif 3^ 

f5i^ : 102 (1) C^) 31^ # <R(<r«<H ii»>I<?i)«;i« 

W) ^ SlI^lcFf^ I 

^ •'(I«<mR 1 ^ ^ 31^^ 103(2) ^ 3l#f 18 2007 85J 

i; 5 > Mw jmcT 531? sn ftrfrt fiii 117=1 ^ ftqfan 3 jrat= ii 5 t tto ’inlt ^ t ^ ift 

^f^rara *1<!ll<l-H ^ »1Rc1 ^ ^f^^IT=1 ^ 31^^ 102(l)(?p) ^ 31^ =1RI^ =(WRl (e(t^ 
Tmi) ^ =11? f I 

2. 3=r(l<W JT7=T <ft BTigiSr 7ft. =1^, ^URRT HftTT fllfftTI TlftfiT, 318>imi7 SRI 

^ ITRII ^ TffttIH ^ 3)^3^ 103(1) ^ 31#r JRgH TUftlS 12.05.2007 ^ 1!8> 

IHRl't’l ^ 'a«j^n ^ fuRlft unTiif ^ TlfftElH ^ 3137^ 102 ^ 733 (1) ^ 3=1313 (7^ 

31Eft=r ift Tt^RlcI ♦TcflcJIH g=lt, ^ 7131 TURU (jRUsff) !lft, 7171^ 7R771 {?ftw TOT) 
^ 71573 ^ 73 ft ^ vmft 3(tl' ftTH 71573 ^ ^ fcl^ 3lfft55|3Rr P R- fe l ^ JI7=I ^ 
33151 TfJii f I 5 iR| 4>( ft, ^ ft 5g ijjspT fftnn t fit JRTRft fftP^ 7113 5<it ft ftifto 
ft?7 f'jTIl fft?R HlEillftcfi vIwRR 5IMfft<b (ft7llcl5, TSTmjTl, 316551415 ft 
31t5tW/51T5lft ft 755 ft ft5I 5R31 7?1 ft ^ fTlft HTUftf 
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teTcm, vSHMicr ^ 3i?znw ^ ^ ^ ^ an i 

^ 3fr7 gram ftnn # g>r TjTjfr^ torero ^ srfirtor 

^TTOTw iitto tor an 3 lk ^ 12.12.1997 ^ tor to? 

^nroto Rerid^ ^ vHl^f^d tor an i ^ irg alk ^?am tor t fe ^ ?f c r c^ i H 

^jTcftor ^ ^ 3Tro«T ^ 31^^ i02(i)(^) ^ stoi nroajf 

c^ epelwii 3 fr? ^JTO TT? ?rro ^ Pi 4 b(ui t ^ft? $>Hfc 4 ? ?rro ^chiy 

^ 3T#r ^ 1989 ^ emr ^ iro sn^ gj? t i ift w? tor t % 

wroaff % ?rro ?rw? ^ srrorw ^ cf> nlcT 3 it? ^nar ^ ?to ^ ^ 4 ?Tro 

^ irra to # I 1?. ^ ProaSf TT^ 1989 ^ ?to 

^ ^ ^ to to tolcf to g5t nm ^ 11 

3 . ^rroaSf ^ 2004 ^ 5 ? mim toto # i44t to? ^ 

toto tor fm an 1 to % ton ftr^ toto, 3 i^h<ii4i< ^ ^ artoR 

totor ^ ato artoitn ^ rmr^r g 5 t vsiroto ^ ^ ^ Fto 

nto^r fM ^ toicTO ^ arfcTto airorw ^ ^ to to ^ nto 

torto? Jnroto ’nroto? torOT, ar^jr^i^ ^r toto to 

to n? 12.12.1997 ^ arrorw/nto ^ ?)?*^r to ^ t I ^rrro?^ ^ to?r 
g5?5n t 5?roaf[ aitoto. 2004 4 ^ ^rmr^ur toto 4 tor^ to? ?rt 
■?)? ^r ^to totH ^ tot wr ^ to tot to arrorw/^nwr^ ^ ^ strut 

^ ?m «n ! ^ 5rg>R; nroaff g?[ aiftoto f^Rto, to cr^ '^sm>\ toi ton to? 
?WT ^ ?T^roeTT ^ to to ftom t ^ ^ # I 

% 

4. 'JUReT ^ tosiR ^ arjto 103 ^ ato ^ ^rorf^R # % ?rk ^ fto anto 

?r2jro ^ ftocTT ^ ^ fto^ to g5t ?i^to ^ arfirtom tor'^ ’tor 4 

# to t. ftot I^R^ ^ ^ ^ toto ^ TTroicl WT?T g5t 

t I f^toR anto ^ arf^itoR fto^ ^ ^ tor ?Tto^ IT?r tosTR ^ ar^to 

103(2) ^ ato to fto to tR; vsrtxr to ^ arto?Tfto tor 
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^ # I ^ Pr^, arofe Pmt^ ^ ^ 

^ ^ racjHM m ^ ^ ^ yR r P f ft ^ 1951 ^ ^-6 ^ 

^ ^JtT ^RuR ^ 32>9(^) ^ ^ g?t Xfg> PWltR 

^f^r sm ^ ^3Rn ^ w5fT t ^ R? srje^ 103 ( 1 ) ^ 3?#fT i ^ f^ltf^ 
3Tnfm iRm ^ (T?^ffTf3n? 1953 201 ); tgr^r yrm 

srnfm {t?3TTlj3!R 1965 T?^ 1892); 30#^ WT W (tf3n^3lR 1978 

T?^ 1609); 3nR ^ ^*TR^ ^ ^ RR?^ ^ R5fr ^ 

^RTT # I ^ 3RI ^ mR ^ ^ arrzfm % ^rs^^rfct alk ^tr^ ^ 

wW Tojt URT aiRtn ^ R>tj 7[T7 RM ^ totr ^ rr ^ 11 vfiRw r Rot 
^5^. OTR ^ srf^RJpRT Rr^ 6T ^ RRR«T 2006 ^ PRw ’TRcIT 13, 
^ f%?, ^ 3 t1^R5Rrt R^ ^ ^Rfim 2006 ^ t. 34, fkm 

Retr wn ^ EfrfcOT ^ ^RRcT 2006 ^ R§?[ 86(E^ 3(R ^ ’Ret 

^ ^8, RRR Reir w g5t arRchRyf R^ ^ RtiPm 2006 ^ R^?t 

iTReTT ^T. 87(B) ^ STTqR ^ OT ^ ?IfR ^ fB ^ ^ RRfOT f I 

5. 14^1 ^ w, Rrwr ^ ’it. 2004 ^ Rrt oti an. ^ rreott tr ^ 5OT«Sf ^ 
1989 ^1 OTTcTR B? IHR ^ OTOT RW RqtRd f3fT EH I EnffR»T 

% ^OT^ff ^ 1989 ^ R^ g5t R’T ^ t 1 W ^ t R ^ JRR ^ 

^ OT’ft ^ JTREff g5t 3?R^R?T RetBT ^ 5R R^eR t ^EffR B’T ^ BOTt^ 
WIRT e ii Rq^ i ^ ;Rg6 ^ tr w?>t ^TOT ^ ^ t wm tf ’Tt 1 ^ 
^RB ^f, ^ ilR ^ EZTR tmr R) 38^ ^ OTB 3T5td< 103 3jfR 192 ^ 3RR 
R^?t BReft ^ ^t^RiRb! srt-’BTftB? B5t # 3frr amftn ot Rt ^ ^ 

BB R h R ^ ^ 5RT 38RTt ^ ’BIRR) ITR^BT Rf^^cft B5T 

ai^BTcPT t I ^BEIRUT ^ ^ ^t, ’BRTOT ^ ttB RotR 

BTRf # 3f|^ R^ ^ ^ RReOT Bf ^ ^ ^ ^ tr 3TBrR8lR5 tr BT 3ft 
R>^ 3 fR>R>R ? ERBT ^ f^RsRj tr BBT tt I ^ BR^ W B8 SHBESf, RrR 
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PrahPT ^ ^ aft. ^’m ^ ^ sm ^ ^ c?im^ 

^ ^ iftm ^ ^ ^ ^ vsimT # ^ ^ ^ ^ w 

aiT. TS’KRm ^ 3rftH ^ f^Rafe iipfi t sfR snftc^ ^ ^ ^rntt^ ^ 

t ^^nf^rn, ^ ^ giir^ ^ ^ ^ ^ 

^ ^ ^ ^ ^ ^ ftrq ^ ^ ?rp ^5wr 

^Cj^dl ^ ^ ^ ^cR^dl ^ t, ^ Wl f^Raf^p ^ t|7it ep ^ ^ WT 

^ I 

6. OT7 ^ 4 ^r f^rf^ ^rf^fcflPldV ^ SZTR # flj ^cHM 

chlcftiJI'H ^ ^ SrPr^T^ pR^ ^ W clcP ^ ^ 3iajfcT, 14^ 

^ ^ 4 'HWdI ^ ^ t ^ ^ ’HHcar t ^ pTdh^-^ pR^ 

d>T HRcH ^ ^ WW ^Tf^aiH ^ 3I^tdd 103(l) ^ 3?^ ^ ^ >fra>cTT I 

3TRfm ^ ^ ^ 3rPr^Pm Pld^d’d-^ pR§?n ^ THR dftf ym 3lPraTO 

1 

dR^ dft aiPRP T fe n t I ^ cTd> dft ^idTOTT d>T t 3rPra>PrcT 

pR^ ^ PRafd? # I 3RI:, d#RH ^nf^ ^il^aiR ^ 31^^ 103(1) ^ Pr^crfi ^ 

315 ^ ^qPi ^ aftrar ^ t \ 

7. ’TPT^ ^ RT^^qpI ^ 5?T<T P!^^ dft ^R^aJH ^ 3?^^ 103 ^ 3T^ 

•m^ Rtftx^vi 3frzftn ^ vjq^cf^ arraRi dft to ^ ^ ditR? vsimT # i 

F. F. F, 

(XpF.^.fWt) (tpr. 'TOcTT) 

PmhR an^jRT gro aiT^iw f^dfro airgiRT 

WH ; ^ftccft 
Fi^ha : 3 anRF, 2007 
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MINISTOY OF LAW AND JUSTICE 
(Legislative Department) 

NOTIFICATION 

New Dtjlhi, the 28th November, 2007 

S.0. 1998(E). —^The following Order made by the President is published 
for general information 

ORDER 

Whereas a petition dated the 12*^ May, 2007 raising the question ot 
alleged disqualification of Shri Ratilal Kalidas Verma, Meinber of 
Parliament (Lok Sabha) (hereinafter referred to as the respondent) under 
clause (1) of article 103 of the Constitution has been submitted to the 
President by Shri Hasmukh C. Patel, Gujarat Pradesh Congress Committee, 
Ahmedabad (hereinafter referred to as the petitioner); 

And whereas, the petitioner has stated that the respondent previously 
served as a teacher in Gnanoday Hindi High School, near Jagannath 
Mandir, Jamalpur, Ahmedabad and after having been declared as a surplus 
teacher there he was absorbed in Pandit Nehru Vidyavihar Secondary, 
Higher Secondary School, Beharmpura, Ahmedabad on the 12^‘‘ December, 
1997. He has been serving as a Teacher/Principal in the latter for the last 
seven years; 

And whereas the petitioner has stated that the respondent has been a 
Member of Parliament since 1989 and as the State Government has C':)niroi 
over his duties and functions, he has been holding an office of profit and 
therefore his case is squarely covered under sub-clause (a) of clause (1) of 
article 102 of the Constitution, thereby attracting disqualification; 

And whereas ^ the opinion ^of the Election Commission has been 
sought by the President under a reference dated the 18* June, 2007 under 
clause (2) of article 103 of' the Constitution on the question of alleged 
disqualification of the respondent for being a Member of Parliament (I-ok 
Sabha) under sub-clause (a) of clause (1) of article 102 of the Constitution; 

And whereas the Election Commission has noted that the question of 
alleged disqualification of the respondent relates to a period long before the 
respondent’s election as a Member of the current Lok Sabha at the general 
election held in April-May, 2004 and hence is a question of pre-election 
disqualification which can be raised only by means of an election petition 
presented in accordance with the provisions of article 329(b) of the 
Constitution read with Part-Vl of the Representation of the People Act, 
1951; 
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And whereas the Election Commission has opined (vide Annex) that 
the question of alleged disqualification of the respondent as regards his 
membership in earlier Houses is infnictuous and, so far as his present 
membership in the current Lok Sabha is concerned, it being a case of pre¬ 
election disqualification, if at all any disqualification is attractied, cannot be 
raised before the President in terms of clause (1) of article 103 of the 
Constitution and, therefore, the petition is not maintainable; 

Now, therefore, I, Pratibha Devisingh Path, President of India, do 
hereby hold that the above-mentioned petition is not maintainable under 
clause (1) of article 103 of tlie Constitution. 

4th November, 2007 President of India 


[F. No. H-11026 (11)^007-Leg. II] 
Dr. SANJAY SINGH, Jt. Secy, and Legislative Counsel 

ANNEX 

ELECTION COMMISSION OF INDIA 
Reference Case No. 7 of 2007 

[Reference from the President under Article 103 (2) of the Constitution of India] 

In re: Alleged disqualification of Shri Ratilal Kalidas Venna, MP (Lok Sabha) under Article 102 (1) 
(a) of the Constitution of India. 

OPINION 

A reference dated 1S*** June, 2007, was received from the President, seeking the 
opinion of the Election Commission under Article 103 (2) of the Constitution of India, on 
the question whether Shri Ratilal Kalidas Verma, has become subject to disqualification 
for being Member of Parliament (Lok Sabha) under Article 102 (1) (a) of th^ Constitution 
of India. 

2. The above question arose on the petition dated 12.05.2007, submitted by Shri 
Hasmukh C. Patel, Gujarat Pradesh Congress Committee, Ahmedabad, to the President, 
under Article 103 (1) of the Constitution of India, raising the question of alleged 
disqualification of Shri Ratilal Kalidas Verma, a member of the Lok Sabha (respondent), 
for being chosen as, and for being, a member of Parliament (Lok Sabha), under sub- 
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clause: (a) of clause (1) of Article 102 of the Constitution of India. In the petition, the 
petitioner has stated that the respondent has been serving as a Teacher/Principal in 
Pandit Nehru Vidyavihar iSecondary, Higher Secondary School, Beharmpura, 
Ahni«:dabad for the last seven years and prior to this, the respondent was working as a 
teach<;r in Gnanoday Hindi High School, near Jagnath Mandir, Jamalpur, Ahmedabad. 
The petitioner has further stated that the respondent was declared as a surplus teacher of 
the Gnanoday Hindi High School and was absorbed in Pandit Nehru Vidyavihar 
Secondary School on 12.12.1997. The petitioner has fimher stated that the case of Shri 

T 

Ratild Kalidas Verma is squarely covered under Article 102(l)(a) as the State 
Government has control over die duties and function of the respondent and therefore, the 
respondent has been holding an office of profit since 1989 under the State Government 
of Gujarat. The petitioner ha$ also stated that the respondent has taken benefits from 
the Sttate Government against the post of Teacher and also as a ihember of Parliament. In 
view of these, the petitionei: has sought disqualification of the respondent for being 
chosen as a Member of Parlian:ient from 1989. 

3. The respondent was elected as Member of the 14^ Lok Sabha at the general 
election held in April*May, 2004. The petitioner has enclosed a copy of the information 
obtained under RTI Act from the Distt. Education Officer, Ahmedabad to the effect that 
the respondent has been serving as a Teacher/Principal in Pandit Nehru Vidyavihar 
Secondary’, Higher Secondary School, Beharmpura, Ahmedabad since 12.12.1997, on 
absorption after being declared surplus teacher of the Gnanoday Hindi High School. This 
evidently shows that long befc»re and prior to, the respondent’s election as a member of 
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the current Lok Sabha at the general election held in Aprii*May, 2004 he was holding the 
said post of Teacher/Principal. Thus, the alleged disqualification of the respondent, so far 
as his current membership in Lok Sabha is concerned, is pre-election disqualification, if 
at all any disqualification is attracted. 

4. It is well settled that under Article 103 of the .Constitution of India, the 
jurisdiction of the President to decide question of disqualification of a sitting Member of 
Parliament arises only in the cases of disqualifications incurred after the election as a 
member of the House. The jurisdiction of the Election Commission to inquire into such 
question of the alleged disqualification, on being referred to it by the President under 
Article 103(2) of the Constitution, also arises only in case of post-election 
disqualification. Any question of pre-election disqualification, i.e. disqualification from 
which a person was suffering at the time of, or prior to his election, can be raised by 
means of an election petition presented in accordance with the provisions of Article 
329(b) of the Constitution read with Part-VI of the Representation of the People Act, 
1951, and not under Art. 103(1). Reference is invited, in this connection, to the Supreme 
Court’s catena of decisions in Election Commission Vs. Saka Venkata Rao (AIR 1953 
SC 201); Brundaban Naik Vs. Election Commission (AIR 1965 SC 1892); Election 
Commission Vs. N.G.Ranga (AIR 1978 SC 1609); etc. In a very large number of other 
similar cases in the past, the Commission has given similar opinion, on the references 
made to it by the President and the Governors of the States. The Commission’s opinion 
in Reference Case No. 13 of 2006 regarding alleged disqualification of Prof. Vijay 
Kumar Malhotra, MP, Ref. case No. 34 of 2006 relating to alleged disqualification of Sh. 
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Gaiiesh Singh MP, Reference Case No, 86(G) of 2006 relating to ceiUun Membew of 
Biliiar Legislative Assembly, and Reference Case No. 87(G) of 2006 relaUng to alleged 
dis(qualification of Shri Mahant Ram Sunder Das, Member of Chhattisgarti Legislative 
Asiwmbly, are a few recent instances of this nature. 

5. Prior to the membership of the 14'^ Lok Sabha, which was constituted in May 
2004, the respondent was elected as member of the Lok Sabha six times consecutively 
since 1989. In the petition, the petitioner has sought disqualification of the respondent 
from 1989. It is to be mentioned here that the question of alleged disqualification of the 
resjpondent in the earlier Houses, is infhictuous at this stage, as his membership in the 
House had already come to an end long before the present petition was submitted. In 
this context, it has to be borne in mind that the proceedings before the Commission in 
reference cases under Article 103 and 192 are quasi>judicial in nature and the 
Commission follows the principles of judicial procedure adopted by the Courts to the 
extent possible, while dealing with tendering of opinion. As a general ]xrinciple, the 
Courts look into live issues between the parties and do not undertake to decide an issue 
which is purely academic or has become infhictuous on account of any supervening 
evemt. In cases where the candidate vAkosc election was under challenge ceased to be a 
member of the House concerned, on his death or on account of his resignation from the 
seat in the House concerned or where the House itself got dissolved, the Supreme Court 
has treated the appeal as infructuous and dismissed the appeal as such. Thus, going by 
the above Judicial principle, the question of alleged disq^alifiqation of the respondent 
for being chosen as member of the Lok Sabha, so for as for his membership in the 
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Houses, prior to the cunent membership is concerned, became infructuous when those 
Houses were dissolved. 

6 . In view of the well-settled constitutional position referred to in para 4 above, the 
question of the alleged disqualification of Shri Ratilal Kalidas Verma, so far as his 
present membership in the current Lx>k Sabha, i.e., 14^ Lok Sabha is concerned, being a 
case of pre-election disqualification, if at all, cannot be raised under Article 103(1) of the 
Constitution. The Election Commission also has no junsdiction to express any opinion on 
the question of such alleged pre-election disqualification. As regards the membership in 
the previous Houses is concerned, the question of alleged disqualification is infructuous. 
The present petition is, therefore, not maintainable before the President in terms of 
Article 103(1) of the Constitutioa 

7. The reference received from the President, in the present case, is accordingly, 
returned with the opinion of the Election Commission of India, under Article 103 of the 
Constitution, to the above effect. 

Sd/- Sd/- Sd/- 

(S.Y.Quniishi) (N.dopalaswami) (Navin B.Chawla) 

Election Commissioner Chief Election Commissioner Election Commissioner 

Place: New Delhi. 

Dated ; 3*^ August, 2007 
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